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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 20th day of April, 1995

Rl CHARD BROSS THOMPSON,
Appl i cant,

V.
Docket 208- EAJA- SE-11889
DAVI D R HI NSON,

Admi ni strator,

Federal Avi ation Adm nistration,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appeal ed fromthe decision of
Adm ni strative Law Judge WlliamE. Fower, Jr., served on
Septenber 8, 1994, granting, in part, M. Thonpson's application
for attorney fees and expenses, pursuant to the Equal Access to
Justice Act (EAJA), 5 U.S.C. § 504, in the anount of $24,526.35.°

We grant the appeal, in part.

'!Applicant requested rei mbursement of $58, 128. 90.
6072C
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In October 1991, the Adm nistrator revoked applicant's
airman certificates for alleged violations of sections 61.18 and
61. 37 of the Federal Aviation Regulations (FARs), 14 C F. R Part
61. Applicant filed a notion to dism ss the conplaint as stale,

whi ch the | aw judge granted on August 5, 1991. In Adm nistrator

v. Thonpson, NTSB Order No. EA-4170 (1994), the Board affirmned

the dism ssal of the Admnistrator's order. The |aw judge |ater
granted, in part, M. Thonpson's application for attorney fees
and expenses, finding that the Admnistrator's position in this
case was not substantially justified. The subject appeal
ensued. ?

First, the Admnistrator clains, and applicant concedes,
that the fees and expenses paid to Messrs. Miore and Faul k,

consultants on the case, are not recoverable. See Conner

Airlines v. Adm nistrator, 6 NISB 1046, 1047 (1989). W agree

and deduct $917.47 from applicant's EAJA award.

Next, according to the Adm nistrator, the | aw judge should
have deni ed recovery of fees for the preparation of several
notions and a "supplenental brief" submtted to the |law judge in
the underlying case. He maintains that the issues discussed and
argunents nade in these subm ssions were noot and/or woul d not
have prevailed, given the facts of the case. W decline,

however, to second-guess the strategy enployed by applicant's

°The Administrator, contending that the EAJA award shoul d
not exceed $9, 284. 74, appeals only the anobunt awarded, not the
| aw judge's finding that the Adm nistrator | acked substanti al
justification to pursue this case.
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counsel or to rate all the alternative |egal argunents he nade on
behal f of his client. W have not found that the notions and
brief were frivolous, a determ nation that is enough for our
pur poses here.

The Adm nistrator also objects to the rel ated copying
expenses of the above-referenced notions and brief, claimng that
the submitted $1,502. 50 was "grossly excessive" and
unr easonabl e.®* Wil e phot ocopyi ng charges are expenses t hat
properly may be reinbursed under EAJA * we nust agree that in the
i nstant case, the supporting docunentation supplied by the
applicant, nanely, an entry in the June 25, 1991 invoi ce,
identified only as "05/24/91 Photocopyi ng expense" in the anount
of $1,502.50, is not specific enough to permt reinbursenent,
given the unusually large sumbilled for this service. Qur rules
require "full docunentation of the fees and expenses.” 49 C. F. R
8§ 826.23. At the very least, there should be an expl anation of
t he nunber and subject of copies produced that resulted in a

charge in excess of $1,500.° Therefore, we will reduce the

%It appears that applicant received nonthly invoices from
his counsel. The invoice dated March 25, 1991 contai ned a charge
of $10.75 entered on 2/25/91 for "Photocopying expense." The
i nvoi ces dated April 25 and May 24, 1991 did not contain a
phot ocopyi ng charge, while the invoice dated June 25, 1991
cont ai ned a charge of $1,502.50 for "Photocopyi nhg expense."
Application of Richard Bross Thonpson for Fees and Expenses, June
17, 1994, Attachnent 6.

“See, e.g., Aston v. HHS, 808 F.2d 9, 12 (2d Cir. 1986).

°At 15 cents per page, that would be nore than 10, 000
duplicated pages, a | arge anount deserving of an expl anati on.
Wil e we recogni ze that, as applicant points out, citing

Unenpl oyed Workers Organi zing Commttee v. Batterton, 477 F. Supp.
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anount allowed for this expense by $1,126.95 to $375.55, as
requested by the Administrator.?®

I ncluded in the anount awarded by the | aw judge are fees
incurred by applicant in a petition to the Board for rul emaking
to increase the $75-per-hour fee cap on the anobunt of recoverable

attorney fees. Cting C & MA rways, Inc. v. Adm nistrator, NTSB

Order No. EA-3332 (1991), the Adm nistrator argues that a
petition for rul emaking is beyond the scope of a Board
adj udi cati on and any rel ated expenses incurred are
nonconpensable. Applicant replies that his case differs fromC &
M Ai rways because, unlike that case, this petition was successful
and resulted in a change of the rules.” Thus, he argues, he
shoul d be conpensated for attorney fees and expenses.

The NTSB rul es adopted to adm ni ster the EAJA permt
recovery of attorney fees and ot her expenses, under specific
ci rcunstances, by "parties to certain adm nistrative proceedi ngs
(adversary adjudications).” 49 CF.R 8§ 826.1 (enphasis added).
Adversary adjudi cations include aviation enforcenent cases
(..continued)
509, 515 (D. M. 1979), it is not our function to second-guess
each mnute detail of an attorney's work on a case, neither is it
a responsi bl e exercise of our review function to approve the
rei mbursenent of expenses that appear excessive and are
i nadequat el y docunent ed.

®'n his reply brief, the applicant did not specifically
address the Admi nistrator's contentions regardi ng these
particul ar copyi ng expenses or attenpt to substantiate them

'See Equal Access to Justice Act Fees, 48 FR 21543 (Apri

22, 1993). Under 49 CF.R 8§ 826.6, the maxi numrecoverabl e
hourly fee is increased consistent with the rate of inflation.
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appealed to the Board where the FAA is represented by an
attorney. 49 CF.R 8§ 826.3(a). Wile the Board is free to
desi gnate a proceedi ng as an adversary adjudication for purposes
of the EAJA, an agency rulemaking is not an appropriate situation
for the exercise of that discretion

The EAJA references adversary adjudi cations as discussed in
the Adm nistrative Procedure Act (APA), 5 U S. C. §8 554. Under
the APA, an adjudication is "an agency process for the
formul ati on of an order,"” while a rulenmaking is an "agency
process for fornulating, anmending, or repealing a rule." 1d.,
§ 551(7) and (5).% An order is "the whole or a part of a final
di sposition, whether affirmative, negative, injunctive, or
declaratory in form of an agency in a matter other than rule

maki ng but including licensing."® Id. at § 551(6) (enphasis

8As defined in the APA, arule is

the whole or a part of an agency statenent of general
or particular applicability and future effect designed
to inplenent, interpret, or prescribe |law or policy or
descri bing the organi zati on, procedure, or practice
requi renents of an agency and includes the approval or
prescription for the future of rates, wages, corporate
or financial structures or reorgani zation thereof,
prices, facilities, appliances, services or allowances
therefor or of valuations, costs, or accounting, or
practices bearing on any of the foregoing."

5 U.S.C § 551(4).

°See, e.g., American Express Co. v. U S., 472 F.2d 1050
(C.C.P.A 1973), also discussing the difference between an agency
adj udi cation and a rulemaking. In Anerican Express, the court,
after referring to the Adm nistrative Procedure Act, Legislative
Hi story, 79th Congress 1944-46 (hereinafter History) and Attorney
CGeneral's Manual on the Adm nistrative Procedure Act, 1947
(herei nafter Manual ) stated:
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added). W believe these definitions are plain in their nmeaning.
Accordingly, we grant the Adm nistrator's request to exclude
attorney fees and expenses for services related to applicant's
petition for rul emaking. As applicant has not argued in his
reply that the Admnistrator's conputation of the fees and
expenses related to the petition for rulemaking is erroneous, we
wi |l accept the anobunt advanced by the Adm nistrator as
accurate. ! Consequently, we deduct fees and expenses in the
amount of $2,594.62. "

In his "Opposition to Application for Attorney Fees under
t he Equal Access to Justice Act," dated July 18, 1994, the
Adm ni strator argued that the | aw judge shoul d disall ow
(..continued)

[Rlule making is legislative in nature (H story, pp.

193, 251, 353; Manual, pg. 14), is primarily concerned

with policy considerations for the future rather than

t he eval uati on of past conduct (H story, pg. 355;

Manual , pg. 14), and | ooks not to the evidentiary facts

but to policy-making conclusions to be drawn fromthe

facts (Manual, pg. 14). On the other hand,

adjudication is judicial rather than legislative in

nature (Hi story, pp. 193, 251, 353, 355), has an

accusatory flavor and may result in sone form of

disciplinary action (Hi story, pp. 353, 408; Mnual, pg.

14), and is concerned with issues of fact under stated

law (Hi story, pg. 353; Manual, pp. 14-15).
472 F.2d at 1055.

®The Administrator asserts that $1589.38 and $1005. 24
shoul d be deducted as fees and expenses related to the petition
for rulemaking. Conplainant's brief at 10-11. The applicant did
not dispute the validity of these totals.

"W al so have reviewed the Administrator's arguments for

the further reduction of the EAJA award for various m scel |l aneous
fees and expenses but deny his appeal on those issues.
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$18,552.58 in fees clained for work performed by applicant's
attorney in non-Board proceedings related to the charges before
the Board. The | aw judge agreed, but then stated, he had
"cal culated the fees to be disallowed [to be] nore than the
$18,552.58 stated in the Adm nistrator's brief; however the
reduction will be limted to the anobunt requested by the
Adm nistrator."” Initial Decision at 10. The Adm nistrator
asserts on appeal that the |law judge erred in not disallow ng the
hi gher anmount that the |aw judge had cal cul ated, whatever it may
have been, and requests that the Board remand the case to the | aw
judge for the purpose of deducting the undisclosed sumfromthe
fee award.

Al t hough we do not wish to unduly prolong the resol ution of
this case, we are obligated, as are our |aw judges, to ensure
that only eligible fees, as authorized by statute, are awarded
under the EAJA. Eligible fees are those resulting from an
adversary adj udi cation. Consequently, we nmust remand the case to
the | aw judge solely for the determ nation of amount of deduction
fromthe fee award for fees and costs incurred in proceedi ngs not
conducted by the Board, and for a determ nation of an award for

fees and expenses incurred in this EAJA appeal . *?

2ppplicant may suppl ement his application to provide
docunentation for these fees and expenses.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The Admnistrator's appeal is granted, in part, reducing the
| aw j udge's EAJA award by $4,639. 04; and
2. The case is remanded to the |law judge for clarification of
his comment regardi ng the anount of fees and expenses disal |l owed
for the period July 1991 to March 1993 and conputati on of
al l owabl e fees and expenses incurred in this appeal.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



